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PUBLIC EMPLOYEES RELATIONS COMISSION 

SPECIAL MAGISTRATE,MARTIN 0. HOLLAND 

In the Matter of Impasse 
between 

Orange County Classroom Teachers 
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) 
) 
) 
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) 
) 
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Date of Impasse: 
Date of Virtual Hearing: 
Hearing Closed: 
Date of Decision: 

Discussion and Recommended Decision 

Mark Richard, Esq.; Lucia Piva, Esq.; 
Phillips, Richard & Rind, P.A. 
Wendy Doromal, President 
Orange County Classroom Teachers Association 

John C. Palmerini, B.S.C., Esq. 
James Preusser, Senior Executive Director, 
Orange County Public Schools 

August 6, 2020 
October 6 and 7, 2020 
November 2, 2020 
November 12, 2020 

In accordance with Section 447.201 and 44 7.403 of the Florida Statutes and Florida Administrative 
Code Rule 60CC-3, Martin 0. Holland was appointed as Special Magistrate on September 2, 2020 
to hear the facts of the impasse described herein, then to offer his Recommended Decision pursuant 
to the authority granted to the Special Magistrate by the Florida Statutes. On September 16, 2020, 
the parties were advised of suggested hearing dates during a pre-hearing conference call. The 
parties mutually agreed to a virtual hearing date of October 6 and 7, 2020 by Zoom conference. 
The hearing commenced at 9:30 am and continued to 6 pm. The second hearing day commenced 
at 9:00 am and continued to 1 pm. A transcript was made of the parties' arguments and 
submissions. The hearing was deemed closed at the exchanging and receiving of the post-hearing 
briefs. 
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Decision-making by a public employer is, above all, a political process. In Abood, the court 

reasoned the officials who represent the public employer are ultimately responsible to the 

electorate, which ... can be viewed as comprising three overlapping classes of voters - taxpayers 

-users of particular government services, and government employees... . Public employees are

not basically different from private employees; on the whole, they have the same sort of skills, the 

same needs, and seek the same advantages. "The uniqueness of public employment is not in the 

employees nor in the work performed; the uniqueness is in the special character of the employer." 

431 U.S. 209, 228 (1977) 

In State of Florida v. Florida Police Benevolent Association, the Florida Supreme Court noted 

public employees' bargaining is not the same as private bargaining. 613 So.2d 415, 142 LRRM 

2224 (Fla. 1993) The Court explained that while the private sector experience could serve as a 

reference, the private sector is not an infallible basis for public employment. Id. Notably the Court 

reasoned the public sector employees in Florida require legislative approval and discretion that 

cannot be bargained away. Id. @418 Nevertheless, the County and legislative body must 

recognize that the significant purpose of the Florida Statute and its statutory scheme should not be 

discarded. A legislative body's easiest political choice may be to refuse any Union proposal, but 

the Florida Statute mandates collective bargaining with a recognized bargaining union. Sch. Dist. 

Oflndian River Counly v. Florida Pub. Employees Relations Com'n, 64 So. 3d 723 (Fla. 4th DCA 

2011) The following Finding of Facts and Recommended Decision is a product of that statutory 

scheme. 

Discussion 

Covid-19 is an unprecedented pandemic. Not since the Spanish Flu in 1918 has such an influenza 

pandemic caused such long-term health problems and deaths. Florida, today, is reaching over 

6,000 new cases per day. Over 17,000 Floridians have died from Covid-19. The covid pandemic, 

by a preponderance of medical experts, will continue for years. No vaccine will be available until 

2021, if even then. Pfizer has just announced a pending vaccine. 

In August 2020, the Florida Commissioner of Education ordered the SBOC to open their brick and 

mortar schools for face to face instruction. Teachers have been and will be exposed to Covid-19 
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and could infect their own families. The parties negotiated the current CBA but never contemplated 

such an extensive pandemic. The CBA did not include provisions for pandemic safety procedures 

or employee conditions. This unique pandemic outbreak mandates that the parties seek solutions 

and guidelines to ensure safety for its personnel. Teachers' health and safety is a significant term 

and condition of employment requiring impact bargaining under the Florida Statutes. See, City of 

Cocoa, 14 FPER ,-i19311; City of Boca Raton, 12 FPER ,-i17051 The OCCTA invoked impasse 

under the Florida Statutes to secure a Memorandum of Understanding for the safe reopening of 

schools. This Recommended Decision is the result of two days of hearings, medical expert 

testimony, and lengthy post-hearing briefs to establish a fair and reasonable MOU for the parties. 

The Special Magistrate urges the SBOC and Union to adopt the Recommended Decision. 

At hearing, the SBOC made many meaningful and well-founded arguments on various issues that 

the Special Magistrate has adopted. The SBOC gained significant amendments in the Union's 

proposed MOU. Two (2) major SBOC adoptions were in paragraph 4 and 44. The Union sought 

a "choice" for its teachers to choose either LaunchED (virtual) teaching or face-to-face teaching 

in schools. The term "choice" indicates one or the other teaching method. The Union wanted 

teachers to have a binary choice to teach virtually or face-to-face. The Special Magistrate feels this 

is too restrictive on the Board. A parent's initial election of the LaunchED platform is changeable. 

Covid-19 is changeable. Where the pandemic is in November may be vastly different in March 

2021. I agree that teachers should not perform both virtual and face-to-face functions at the same 

time in a classroom. However, the necessity of some teachers to perform both functions at the 

same time in a classroom may be implemented by the Board due to manpower shortages or students 

opting to shift from virtual to in-classroom learning. In fact, the parties do not know what demands 

or conditions will prevail in January 2021. Flexibility over teacher choice must be limited. For 

example, a specific school may have three (3) teachers teaching a total of fifty-four (54) second 

grade students. Class size is limited by State regulation to no more than 18 students per class. 

Ideally, thirty-six parents selected virtual learning for their child. Two (2) of the three teachers 

would be assigned to the LaunchED platform with 18 students each and one (1) teacher would be 

assigned to teach 18 students in a face-to-face classroom setting. Subsequently, if nine (9) parents 

elect to change their child's instruction method, one (1) of the three (3) teachers may be assigned 

18 students in the LaunchED platform, one teacher assigned to 18 students in a classroom face-to-
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health officials, and Orange County School Board Medical Advisory Committee member, Dr. 

Annette Nielson. 

The Union did not waive its strong right to bargain over working conditions. City of Gainesville, 

12 FPER ifl 7124 General references to infectious diseases or Health and Safety Committees in a 

CBA does not establish a waiver. United Facultv of Florida v. Universitv of Central Florida Board 

of Trustees, 36 FPER ,rl 160 (2010) 

The Joint Safety Committee is a suitable and appropriate forum to address personnel issues and 

safety concerns before the grievance process. Article II, M(6)(b)(2) The CBA allows this MOU 

to be incorporated into the contract. Article II, (J). Federal Bureau of Prisons, 116 LA 1271 

(Moore, 2002) When the OCPS Health and Safety Procedures Manual is incorporated into this 

MOU it will give teachers a say in their workplace health and safety. Id. 

Recommended Decision 

MEMORANDUM OF UNDERSTANDING 

BETWEEN 

THE SCHOOL BOARD OF ORANGE COUNTY, FLORIDA 

AND 

THE ORANGE COUNTY CLASSROOM TEACHERS ASSOCIATION 

This Memorandum of Understanding (MOU) is made on this day of 2020 by and between 
the School Board of Orange County, Florida (District) and the Orange County Classroom Teachers 
Association (OCCTA). This Memorandum of Understanding relates to safely reopening schools 
for the 2020-21 School Year. 

The parties mutually agree as follows: 

The COVID-19 Health and Safety Procedures Manual version 8.0 ( effective September 12, 2020) 
is hereby adopted and incorporated to this MOU as if fully set forth herein. In the event of a 
conflict between this Memorandum of Understanding and the COVID-19 Health and Safety 
Procedures Manual, this Memorandum of Understanding shall prevail. The parties understand the 
COVID-19 Health and Safety Procedures Manual may be amended as needed for legitimate 
operational needs by the School Board. The OCCT A will be given prior notice for a meet and 
confer opportunity. The OCCTA will have ten (10) days for input prior to any amendment to the 
Health and Safety Procedures Manual through the contractual Joint Safety Committee, established 
in the CBA, Article II, M(6)(b)(2) 
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Health and Saf etv 

1. The procedures contained herein apply to all OCPS facilities wherein bargaining unit employees
work and shall be implemented in accordance with Center for Disease Control and Prevention
("CDC") guidelines, including any updates, unless otherwise mutually agreed by the parties in
writing. The District will also consider the recommendations of local health officials and industry
guidance and best practices as appropriate to Florida and Orange County, to the extent they do not
conflict with the CDC.

2. In accordance with CDC guidelines, the District shall limit nonessential school site and
classroom visitors, volunteers, and activities involving external groups or organizations as
possible. The frequency of walkthroughs will be limited and no more than two persons will be
allowed to conduct a walkthrough at any given time. Any school or classroom visitors or
volunteers who are deemed essential, including for walkthroughs, must comply with all other
safety protocols, including those established by this MOU.

3. The District will update emergency plans and contact lists. and establish procedures for students
and staff who have come to school with COVID-19 symptoms, or who have tested positive for
COVID-19, including but not limited to the following:

a. Implementing training for teachers to identify, and procedures to· address, students who
appear symptomatic, including clear guidelines for nurses. 

b. Establishing procedures to separate symptomatic and/or COVID-19 positive individuals
from the school population. Each school shall expand school clinic capabilities with triage and 
have at least one separate isolation room that can be used to isolate symptomatic and/or COVID-
19 positive individual. Schools with medically fragile students should provide an additional room 
for students to receive services. 

c. Ensuring symptomatic and/or COVID-19 positive individuals are sent home as soon as
possible and developing a parent or guardian communication and pick up plan. 

d. Informing OCCTA and all employees at the worksite whenever a student, employee, or
visitor at a worksite has tested positive for COVID-19, OCCTA will be provided with a weekly 
update of these worksites. The OCPS "dashboard" "may be utilized for this purpose provided the 
OCPS immediately updates all incidents. 

e. Following CDC guidelines on how to disinfect the portions and/or all of building as
necessary if someone is symptomatic and/or COVID-19 positive. 

f. Closing out areas used by the person who is symptomatic and/or COVID-19 positive.
g. Identification and contact tracing in accordance with CDC guidelines and in conjunction

with the Florida Department of Health in Orange County. 
h. Preparing for targeted school closures where necessary.
i. If there has been a confirmed COVID-19 case at a school, the District shall [ d]ismiss

the room or building of students and most staff for an initial consultation with local health officials 
as recommended by the Florida Department of Education which recognized that this allows time 
for the local health officials to gain a better under5tanding of the COVID-19 situation impacting 
the school. This also allows the local health officials to help the school determine appropriate next 
steps, including whether an extended dismissal duration is needed. 
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Said procedures will be developed in accordance with CDC guidelines and in collaboration with 
local health officials and OCCT A. 

4. Employees who are at increased and/or high risk for serious complications from COVID-19, as
established by the CDC, or are caring for increased and/or high-risk household members may
indicate a preference for a LaunchED@Home assignment to teach or conduct work-related duties
at home to the extent student demand allows such instruction to be completed at home. If such
assignment is not available because of a lack of student demand the District will work to
accommodate those employees at their school site to minimize exposure to the extent feasible.
The employee shall return to their same worksite and position if available.

5. The District will grant members of the bargaining unit personal leave without pay up to one
school year upon request. Members of the bargaining unit shall be permitted to find outside
employment while on leave for this COVID -19 pandemic period during the school year 2020-
2021 only.

6. Symptomatic and/or COVID-19 positive employees and students, and/or those who have had
direct contact with someone with COVID-19 will be required to stay at home. Said Employees
who have tested positive for COVID-19 or have had direct contact with someone with COVID-19
will be placed on medical relief of duty if they cannot work remotely. The parties understand the
current CDC recommendations and the SDOC's standards enunciated in the Health and Safety
Procedures manual should be the same. As recommended by the CDC:

a. If an employee or student has had COVID-19 symptoms they may not return to school
until they had 3 days with no fever, and their respiratory symptoms have improved and it has been 
at least 10 days since symptoms first appeared. 

b. If an employee or student has tested positive for COVID-19, they may not return to
school until they have no fever, respiratory symptoms have improved, and they have received two 
negative test results in a row, at least 24 hours apart. 

c. If any employee or student has had close contact with someone with COVID-19 and/or
COVID-19 symptoms they must stay home for 14 days after exposure. 

Any employee who is asymptomatic but is required to stay home for the reasons outlined above 
may request a remote assignment as described in Paragraph 4 of this MOU. 

7. If an employee is sent home due to COVID-19 related illness, he/she will be placed on Medical
Relief of Duty up to fourteen (14) calendar days. Employees may also be eligible for paid
Emergency Sick Leave or Emergency FMLA under the Federal Families First Coronavirus
Response Act (FFCRA-HR 6201). Once employees have exhausted all available leave and/or
federal benefits, he/she may use personal, sick, or unpaid leave, and then employees must use
unpaid leave.

8. The District will follow Department of Education (DOE) guidelines for waivers related to
making up lost instructional days and time related to COVID-19. Any change to the calendar
and/or workday will be negotiated with the Union.
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